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Tort Analysis:  Duty-risk v. Proximate Cause and the Rational Allocation of Functions

Between Judge and Jury
I.
Basic Rules
A.
There are four basic issues that in some manner must be decided in plaintiff's favor in order for the plaintiff to obtain judgment.



1.
They apply to whatever the kind of tort and whatever the type of analysis.



2.
They are:




a.
Is there a factual connection between plaintiff's injury and defendant?

b.
Does the legal system's protection extend to the interest that plaintiff seeks to vindicate; and if some protection is afforded what standard of care does the legal system impose on the defendant?




c.
Was that standard of care breached by the defendant?




d.
What are the damages?

B.
As these first three factors are discussed, the allocation of functions between judge and jury plays an important part.

II.
The Factual Connection Tests
A.
The plaintiff's starting point is to demonstrate factually why this particular person is the defendant.



1.
This is usually called the causation or factual causation issue.

2.
Professor E. Wayne Thode, University of Utah School of Law, calls it the "factual connection".



3.
As such it carried no connotation of fault or of liability.




a.
It is the statement of what happened between plaintiff and defendant.

b.
Whether the factual connection between plaintiff's injury and defendant will lead to liability depends upon plaintiff successfully establishing the remainder of the issues that are relevant to the determination of liability.

B.
Why the need to establish the relationship between the plaintiff and the particular defendant is stated by Professor Beale, "The Proximate Consequences of and Act", 33 Harvard. L. Rev. 633 (1920);

"Starting with a human act, we must next find a casual relation between the act and the harmful result; for in our law - and, it is believed, in any civilized law - liability cannot be imputed to a man unless it is in some degree a result of his act.  (Conduct)."


C.
There are cases that can't be satisfactorily explained under most factual causation tests.

1.
These cases are regarded as exceptions to the factual causation requirement-exception based on what most people regard as sound policy.

2.
Two such cases are:  Summer v. Tice (199 P2d 1 (1948) and Ybarra v. Spangard (154 P2d 687).

a.
Professor Thode doesn't treat these cases as exceptions, rather he refined the factual causation test to include these exceptional cases.

b.
This is why Professor Thode used the term "factual connection" to describe these tests.

D.
There are three levels of factual connection tests - means whereby the defendant can be identified as the one particular person being charged with the plaintiff's injury.

1.
The Cause-In-Fact Test.  Here a scientific factual cause and effect must be established.

a.
The situation may involve an injury resulting from a factual physical cause such as the plaintiff hitting the defendant in the nose.

b.
Or it may be a product of the working mind, where the plaintiff relies on the defendant's fraud and is tricked into losing money.

c.
The factual situation in each case links the plaintiff's injury with defendant's conduct.

1)
Tort laws grew primarily out of injuries to persons and property in such situation where it was shown that defendant's conduct was a physical cause of the plaintiff's injury.

2)
Thus, such situations are soundly established in precedent favorable to plaintiffs and remain the surest way to establish a significant factual connection.

3).
Although the factual physical effects of conduct can often be traced through a multitude of transaction/events, in many cases the physical cause-in-fact become difficult and not worth the effort required to establish  it..

d.
The plaintiff's lawyer must keep in mind that the physical cause-in-fact connection can be established in circumstances that do not presage liability.

e.
Thus, the attorney must look for and establish a factual connection that has liability potential.


2.
The Vicarious Liability Relationship Test.  This second test involves two steps.

a.
The plaintiff must first prove that some person's conduct was a cause-in-fact of plaintiff's injuries under circumstances that will support liability on the part of that person.

b.
The second step requires proof of a relationship between that person and the defendant, i.e. whether there is a legally sufficient factual connection.

1)
The employer-employee relationship has long been recognized as a legally significant factual relationship.

2)
Thus vicarious liability is such that when the factual connection between plaintiff and defendant is one that can lead to liability on the part of defendant.

3)
The latin term is Respondeat Superior - based on the Master-Servant relationship.

4)
Some jurisdictions have rejected the factual connection based on the parent-child relationship, as a legally sufficient basis for establishing liability.

c.
If vicarious liability is the theory for recovery against the defendant, the factual connection between plaintiff and defendant is secure when the fact of a relationship is established between defendant and the person injuring the plaintiff.




1)
No more is needed in the way of proof of a factual connection.




2)
The defendant's misconduct need not be shown.

3)
The issue of whether that relationship presents a legally significant factual connection is one involving the scope of the legal system's protection, not factual causation.

3.
Other Relationship Test.  This is the third and least promising factual connection test between plaintiff and defendant.

a.
The plaintiff should establish the most exclusive factual connection that he can between the jury and the defendant.

b.
Whether or not these factual connections will lead to liability is an issue involving the scope of the legal system's protection afforded to plaintiff and not an issue of factual connection.

c.
There are several widely known cases that can be analyzed on this basis to show that this type of factual connection was found to be legally sufficient.

1)
Summer v. Tice.  The two defendants, each acting independently, carelessly fired their shotguns in the direction of the plaintiff and a pellet struck plaintiff in the eye.

i.
There was clearly a physical cause-in-fact connection between the injury and the conduct of only one of  the defendants, but which one?

ii.
The factual connection was established between plaintiff's injury and each defendant by a showing that each defendant was a person who had carelessly fired a shotgun in the plaintiff's direction.

2)
Ybarra v. Spangard.   The defendants, all doctors or nurses, were charged with the care of the plaintiff, who received an injury while he was unconscious in the hospital.

i.
It was not contended that each defendant's conduct was a physical cause-in-fact of plaintiff's injury.

ii.
The factual connection between plaintiff's injury and each of the defendants was proved by a showing that the circumstances established a "health care provider" relationship between plaintiff and each of the defendants.

d.
In cases where this third level of factual connection is recognized, the court must then decide whether the case is within the scope of the legal system's protection.

1)
In times past, these cases have failed at the very inception because of the court's conclusion that there was no proof of factual causation.

2)
Only after a court recognizes or determines the proof of factual causation will it be able to determine if the connection is sufficient to lead to liability; which, in turn, involves issues of substantive due process and equal protection of law as well as other policy considerations.

III.
Factual Connection Disputes

A.
The disputes over factual connection usually arises in one or two ways.

1.
One way is for defendant to deny that plaintiff's allegations concerning factual connection are true.

2.
The second way that a factual dispute arises involves the case in which defendant asserts that the factual connection, whatever it is, does not lead to liability - rather than asserting that the factual connection does not in fact exist.

a.
Although such a case may be characterized by the court as a "causation" or "factual" causation case, it does not involve a dispute over the factual connection.

b.
It does involve a dispute over whether the legal system affords protection under the facts of the case.

c.
Lawyers and judges often try to press too much into the factual connection issue.

B.
The critical issue is usually one that for clarity's sake should be dealt with as a question of whether the legal system's protection extends to the circumstances of the case.

C.
In summation, there are three ways to establish the factual connection and they are not mutually exclusive.



1.
First - establish that defendant's conduct was a cause-in-fact of plaintiff's injury.

2.
Second - establish a factual connection based upon a significant relationship between the defendant and the person whose wrongful conduct was a cause-in-fact of plaintiff's injury.

3.
Third - establish a factual connection between plaintiff's injury and defendant, without the benefit of proof of an injury caused-in-fact by defendant or by a person with whom the defendant had a significant factual relationship.


D.
These tests will eliminate fewer cases at this initial stage of the inquiry.

1.
Moreover, if at least one of the factual connection tests is satisfied, the disputes will then shift to the issue on which it should be focused.

2.
This is the issue of whether the legal system's protection extends to the particular 

facts of the case.

IV.
The Scope of the Legal System's Protection

A.
All conduct is risk creating.

1.
Thus the decision must be made concerning the quality of the risks toward plaintiff that the defendant created by his conduct.

2.
Did the defendant have an obligation to act according to a specified standard in creating those risks?

B.
One concern in determining the scope of the legal system's protection is whether the factual connection that plaintiff has chosen as his avenue to recovery is constitutionally available to him.

1.
The constitutional dimensions of tort law have received considerable attention in recent years.

2.
If the factual connection basis for selection of the defendant is irrational or unfair then the equal protection of due process clauses of state and federal constitutions are probably violated.

a.
In a reverse situation that involved the defense that plaintiff was a "guest" in defendant's car and was thus entitled to only a low standard of case, several states have held that severely limiting the protection for motor vehicle passengers through the enactment of "guest statutes" denies equal protection of law to guest plaintiffs.

b.
This same type of reasoning can be applied in some circumstances to a defendant's situation.

1)
For example, a Vermont provides that a person who knows that another is exposed to grave physical harm shall give reasonable assistance to the exposed person to the extent that such assistance can be rendered without danger or peril to himself or without interference with important duties owed to others.

2)
This statute may furnish the basis on which plaintiff asserts a tort action against defendant, a member of the prescribed group.

3)
The factual connection is between plaintiff and a member of the group that knew plaintiff was in grave danger.

4)
An attempt to ground a tort action on that factual connection may be unconstitutional because the factual connection is based on a relationship between plaintiff and a group that arguably exemplifies a vague and irrational classification, thereby denying defendant equal protection of the law.


C.
Constitutional issues are of growing significance in many areas of tort law.

1.
Since the 1964 decision of the U.S. Court in New York Times v. Sullivan (376 US 254), the constitutional parameters of free press and free speech under the First Amendment have been of paramount concern in defamation cases.

2.
Other constitutional provisions have caused some courts to strike down charitable immunities, i.e. Noel v. Menniger Foundation (175 Kan 951), the court held that the charitable immunity violated the "due process of law" provision of the state's Bill of Rights.



3.
They have also raised some doubts concerning governmental immunities.

D.
The decision must be made, within constitutional limits, whether plaintiff will be granted the legal system's protection - that is, will the defendant be required to have met a specified standard of conduct in the case at issue or be subject to liability.



1.
This is a policy decision in purest form.

2.
One important facet of the policy decision is precedent, which plays a significant role in the decision but is by means controlling in every case.

3.
Tort law in environmental law in the sense that it reacts with relative speed to the social and economic conditions of the environment in which it exists.

4.
"When the conditions of society change to such an extent that past judicial doctrines no longer fulfill the needs of a just and efficient system of law, we should not be bound by the constraints of stare decisis."  (Davies v. City of Bath, A 2d 1269-1976)

5.
Dean Green noted the factors that should be involved in a decision about whether to extend the legal system's protection to the plaintiff in a particular case are:  administrative, economic, moral, justice, and prophylactic.

E.
There is a second step to the decision-making if plaintiff is granted the legal system's protection.

1.
The standard that the defendant must have met in the case to avoid potential liability has to be determined.

2.
In other words, must the plaintiff establish that the defendant was negligent, or was grossly negligent, or was engaged in an ultrahazard activity, or placed a defective product in the stream of commerce?

3.
Another possibility is that the standard set by a criminal statute be adopted as the standard in the tort case.

V.
The Standard of Care and Its Breach
A.
The question of whether the defendant has breached the applicable standard is characterized by the need for a common sense application of that standard of care to defendant's conduct.

1.
The stated standard is abstract in nature.  For example, Restatement, 2d, Torts says:  "The standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like circumstances."

2.
This standard is one that must be translated into a specific yardstick based on the situation presented by the case.



3.
The defendant's actual conduct is then measured by that yardstick.

VI.
Other Issues

A.
The damage issue is one of the plaintiff's most crucial issues.

1.
Some torts, especially in the intentional tort field, do not require proof of specific harm in order for plaintiff to recover at least nominal damages (assault, battery, and false imprisonment).

2.
Other torts require proof of specific harm as elements of the tort formula, i.e. recovery for a battery not involving an offensive contact requires proof of a harmful contact.  Under the negligence formula, harm to some protected interest must be shown.

3.
In any tort case, care in proving the harm suffered and ingenuity in establishing the value of the loss to plaintiff are important aspects of the case.

B.
Much of the differences between the proximate cause analysis and the duty-risk analysis is in the distribution of functions between judge and jury.



1.
Keep in mind that tort cases are in most instances jury cases.

2.
By mandate of the 7th Amendment and by specific provisions in almost all state constitutions, the right to jury trial in civil cases is preserved as it was in common law.

VII.
The Proximate Cause Analysis
A.
The proximate cause method of analysis developed in negligence cases for understandable reasons.

1.
The negligence tort is a general tort, whereas each intentional tort is narrow and specific and has built-in liability limitations in its specific elements.

2.
Also, there is less pressure to place limits on liability for the unexpected results of intentional harms.

3.
Because of the generalized nature of the negligence tort and the less anti-social nature of defendant's conduct, there was obviously a felt need for some means of limiting the scope of liability.



4.
The means that emerged in most jurisdictions was the "proximate" cause issue.

B.
That phrase, without critical analysis of the need for it, has found its way into some product liability decisions and some ultrahazardous activity decisions.

VIII.The Factual Connection
A.
Keep in mind that the court makes the determination of the allocation of functions between judge and jury and the court instructs the jury on how to carry out the functions allocated to it.

B.
Looking first to determine how the factual connection issue is handled under the proximate cause analysis, one immediately encounters an incongruity.

1.
Under the usual method of jury instruction using the proximate cause approach there is no submission of a specific issue concerning the factual connection even though it may be in dispute.

2.
A disputed factual connection issue is clearly one that a jury is competent to decide.

3.
This issue is commonly submitted to the jury as a part of the proximate cause issue.

4.
The following is a standard definition of proximate cause:


"The term proximate cause means a cause which in direct, unbroken sequence produces the damage complained of and without which the damage would not have occurred.  Negligence is the proximate cause of damage when the damage is the natural or probable result of the negligence.  Such negligence need not be the only cause, but it must be one of them and such as might have been reasonably foreseen as leading to damage of the general nature claimed in this case."

C.
The factual connection issue, if presented at all by such an instruction, is not presented to the jury in a clear-cut manner.

1.
The above definition is intertwined with issues that are irrelevant to whether the factual connection exists.

2.
For example, whether the result was foreseeable had absolutely nothing to do with whether the factual connection exists.

3.
In like manner, the fact that the injury would have occurred without defendant's contribution to it does not negate the fact the defendant's conduct may have contributed to the injury in the specific case and that the factual connection exists.

4.
The ascertainment of the factual connection is, at best, confused by incorporating it into the proximate cause issue.

IX.
The Scope of the Legal Systems Protection
A.
Under the proximate cause formula the first determination of the scope of the legal system protection is made by an inquiry into "duty".

1.
In the division of functions between judge and jury, the duty issue is an issue of law for the court.

2.
The trial court decided on the basis of precedent and policy whether there is support in law for the potential liability of the defendant in the case.

3.
Does the legal system speed its protection to plaintiff's injured interest in the circumstances of this case?

a.
Published trial court, opinions are rare, except in the federal and New York court system, so the trial court's basis for the decision on duty is usually unknown.

b.
The state of affairs changes to a significant degree in the appellate court if it finds a lack of duty since the appellate court ordinarily gives reason for its holding that there is no duty.

c.
In the overwhelming number of tort cases, however, both the trial and the appellate courts assume, without discussion, that there is a duty.

B.
Having either decided or assumed that there is a duty, the trial court is then obligated to establish the standard that the defendant must have met in the case at issue.

1.
This aspect of the duty issue is usually routinely handled, but occasionally it is the crux of the dispute.

2.
When this is so, the court may have to make policy decisions en route to its establishment of the standard to be applied in the case.

C.
Up to this point it is clear that the court, not the jury, makes the decision about the scope of the legal system's protection.

1.
The decision having been made that there was a duty owned to plaintiff by defendant, and the standard that duty mandates for defendant having been established, the final step on the road to liability would appear to be a determination by the jury, of whether that standard has been breached.

2.
Under the proximate cause analysis, however, there is another issue that goes to the jury - the proximate cause issue.

3.
This issue is considered by most courts to include both a factual cause and a legal cause aspect.

D.
This is an appropriate place to take notice of an anomaly in some jurisdiction concerning the factual cause-legal aspects of proximate cause.

1.
Some courts define the factual connection in terms of a factual connection between the negligent aspect of a defendant's conduct and the plaintiff injury.

a.
This is a difficult concept requiring the assumption and use of a hypothetical state of facts in making the determination.

b.
But this is not its grossest defect - as despite its cause-in-fact nomenclature, this is not a "factual causation" test.

c.
It is a test used in deciding the scope of the legal system's protection - a legal cause test.

d.
Thus, judges and lawyers can be misled by this test into believing that the scope of the law's protection issue is just a cause-in-fact issue.

E.
The effect of submitting legal cause to the jury is to afford the jury the opportunity to decide whether the scope of the legal system's protection extends to the plaintiff in the circumstances of the case at issue.

1.
Thus, under the proximate cause formula we are presented with a bifurcated (divided into two branches or parts) system for determining the scope of the legal system's protection.

2.
Although this procedure allows the jury to overturn the court's determination of duty - a peculiar allocation and duplication of functions - the procedure has two much more extraordinary facets.

a.
Whether the applicable phrase is "proximate case", "substantial factor", or "legal cause", the court will submit a definition of the phrase to the jury and it is expected to apply that definition.

b.
"Foreseeability" may be the key term in the definition, or it may be "natural and probable" or "indirect causation", or it may be some other combination of words.

c.
Whatever the definition, the jury is not key on the secret in any understandable way that is deciding the scope of the legal system's protection when it decided that the defendant's conduct was or was not a "proximate cause", a "substantial facto" or "legal cause" or plaintiff's injury.

d.
When the case reaches the appellate court with an attack on the jury's decision on "proximate cause" or "substantial factor" or "legal cause", the appellate court must determine the correctness of the jury's finding.

e.
In so doing, the appellate court usually makes the decision on a policy basis - asserting and applying one or more policies that the jurors had not been instructed were the keys to the issue.




1)
In fact, the jury was told nothing about these policies.

2)
Thus, the appellate decision about whether the jury was right or wrong in its application of the defined phrase is made by giving that phrase an entirely different content than that found in the definition the jury applied.

F.
The Wisconsin cases afford an excellent example of appellate court application of policy reasoning in deciding the validity of jury decisions concerning the legal cause issue.

1.
In the 1935 case of Waube v. Warrington, the Supreme Court of Wisconsin specifically chose to apply policy grounds in the determination of duty rather than in the determination of proximate cause (258 N.W. 497).


2.
By 1952, the court apparently had changed its method of analysis.

3.
In Pfeifer v. Standard Gateway Theatre (55 N.W. 2d 29), the court suggested that the term proximate cause be dropped from the jury charges and that the term "legal cause" or "substantial factor" be substituted in negligent cases.

4.
The court then stated:  "If the jury does determine that …. such negligence was a substantial factor in producing the injury, it is then for the court to decide as a matter of law whether or not considerations of policy require that there be no liability."


5.
The court further clarified its position in 1974:

"In these cases these public policy considerations are regarded as an element of the legal cause, although not a part of the determinations of cause in fact, which this court refers to as 'substantial factor'."

6.
The jury in Wisconsin is instructed to determine whether the specified conduct was negligent and whether it was a cause of plaintiff's injury.

7.
If the jury's finding on cause is challenged in the appellate court, that court then determines whether reasonable men could differ on the issue.


8.
This decision is made on the basis of the application of several stated policies.

9.
At least one policy at a time has found to be controlling: "In cases so extreme that it would shock the conscience of society to impose liability, the courts may step in and hold as a matter of law that there is no liability."

10.
To summarize, in Wisconsin there can be duty, breach of duty, causation that the jury finds to be a substantial factor, but no liability because the court under the legal heading finds a policy basis for denying liability.

G.
A legal cause test applied in some jurisdictions (not Wisconsin) is whether "the harm which has actually occurred is one of the particular risks which made the actor's conduct negligent."


1.
Professor Robert Keeton characterizes this as the Risk Rule.



a.
He states the policy for the Risk Rule in the following question:

"Should we not limit the scope of legal responsibility to those consequences with respect to which the actor was negligent - to those consequences of which the negligent aspect of his conduct was a cause?"

b.
If the question is answered "YES", then only one articulated policy controls the scope of legal liability, a policy that, in Thode's judgment, is too mechanical because in some cases it may be too broad and in others too restrictive in the attempt to do justice.

H.
Whatever the policy or policies applied by the appellate court in determining whether the jury properly decided the issue of proximate cause, keep in mind that the instruction to the jury did not inform it in any understandable way that:

1.
It was making a decision about the scope of the law's protection in that case at issue.

2.
Nor did the court inform the jury about the policies by which its decision would be tested.

I.
It can be said that with assurance that these policy decisions give the courts, especially the appellate courts, substantial control over the ultimate decision concerning the scope of the law's protection.
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