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SALES OUTLINE

I.
Sales - Background

A.
Subject Matter.  Article 2 normally covers the sale of goods only (UCC 2-102).

1.
Goods.  All things that are movable at the time of identification to the contract for sale except money, securities, and things in action.

2.
Goods Associated with Real Estate 2-107.  This includes sale of minerals, growing crops/timber, other things severable without material harm to realty.  This items are subject to any third party rights relating to realty records.

II.
Formation
A.
General.  Contract law of offer and acceptance apply as augmented by special UCC provision for merchants that change the C.L.:

1.
Firm Merchant Offer (2-205).  Provides that if a merchant makes an offer in writing to buy or sell, indicating it will be held open, is not revocable for lack of consideration for a reasonable time not to exceed 3 months or for the item stated.  At Common Law, merchant could withdraw at any time.

2.
Acceptance (2-206).  Same as Common Law, except that a merchant can accept an offer by performance, but must notify the Offeror in a reasonable time.

B.
Additional terms not in original offer.  Covered by 2-207, which changes the common law "Mirror Image Rule" that the acceptance must be identical to the offer or not contract, so that an acceptance is effective even though it states additional or different terms, unless the offeree makes his acceptance conditional upon the offeror's assent to the different/additional terms.



1.
These additional terms are not part of the contract, but become proposals to it.

2.
Special Merchant Rule (2-207) (2).  These additional terms are proposals and become part of the contract unless:




a.
The original offer is expressly limited to its original terms.




b.
The additional terms materially alter the original contract.




c.
The offeror objects to them beforehand or on timely basis.

C.
Open Terms (204).  A contract will not fail for indefiniteness if some terms are left open if the parties intended to make a contract, and if there is a reasonably certain basis for giving an appropriate remedy.  Here the court can use the Gap Filler provisions to supply the missing terms.

1.
Open Price.  Use 2-305 where price is not settled at the time or where it is to be later fixed by the parties.  But don on a good faith basis (using reasonable commercial standards of fair dealings in the trade).

2.
Quantity.  Use 2-306 which says neither party can demand or tender a quantity of unreasonable disproportionate to the situation, and must act in good faith (2-103 Honest in Fact, plus the observance of reasonable commercial standards).  Best effort required to supply or sell the goods where one party has an exclusive on the product.

3.
Lot Shipment (2-307).  Delivery to be in single lots.

4.
Place of Delivery (2-303).  Is usually the seller's place or the place where the parties normally make delivery.

5.
Time (2-309).  If not specified, all action taken must be on a reasonable time.

6.
Time of Payment (2-310).  Lets court set it to protect both parties.

III.
Auctions (per 2-328)


A.
If goods sold at lots, each lot is considered a separate sale.

B.
Sale by auction complete when auctioneer so states, or by the fall of the hammer; who has option to reopen if bid made while hammer is falling, or let sale stand.


C.
Auction sales are "with reserve" unless explicitly stated.

1.
With Reserve.  Auctioneer can withdraw goods anytime before completion of the sale.

2.
Without Reserve.  Auctioneer cannot withdraw goods after the bidding starts, unless no bid is made with a reasonable time.



3.
in either case, bidder can withdraw anytime before the auctioneer closes the sale.

IV.
Defenses to Formation
A.
Background.  In general, all the common law defenses (capacity, mistake, illegality, S/F, unconscionability) plus the UCC has it own statute of fraud and unconscionability provisions (both of which have been adopted by contract law in general).

B.
UCC Statute of Fraud (2-201).  Provides that a writing, signed by the party against whom enforcement is sought, is needed for sale of goods over $500.

1.
The writing can omit or incorrectly state the terms, but the contract is not enforceable beyond the quantity shown.

2.
The Merchant Rule says that a merchant can confirm a sale in writing and the receiver has ten days to object.  If not, the written confirmation fulfills the writing requirement.


3.
Exceptions.  Where no writing is required.



a.
Specially manufactured goods already begun or preparation started by seller.



b.
If a party has admitted in court that a contract was made.



c.
For goods received and either accepted or paid for.

C.
Unconscionability (2-302).  UCC provision applied primarily to commercial transactions, as courts are reluctant to apply it to dealings between merchants.


1.
The emphasis of this doctrine in consumer cases is on:

a.
Procedural Unconscionability.  Where there is a gross inequality of bargaining power in light of the general commercial background and the commercial needs of the particular trade or case (UCC Test).

b.
Substantive Unconscionability.  Where there are commercially unreasonable terms, such as warranty limitations.


2.
This doctrine focuses on the time the contract was made.

3.
Basic remedy by court is to refuse to enforce any unconscionable provision or contract.

4.
Courts are reluctant to allow a party to let one party deny a warranty; to limit remedies of the other party; or to let one party reclaim all the goods for a single default.

V.
Modification of Sales Contracts
A.
By agreement (2-209).  Merchants can modify their agreements, without consideration, and can restrict modifications and rescissions to signed writing that are on a merchant's form. (Non-merchant transactions usually need new consideration).

1.
The S/F (2-201) applies to these modifications if the original agreement/contract needed to be in writing.

2.
If the parties attempt to modify, the court may consider this attempt as a waiver of the S/F.

B.
By Operation of Law (2-614).  Allows substituted performance where, if the regular means of delivery facilities become unavailable or commercially impractical, any commercially reasonable substitute must be used and accepted.

VI.
Discharge and Breach
A.
Interpretation.  Critical in determing if a contract was discharged or breached, and the General Rules of Interpretation of Sales Contracts are:  Parole Evidence Rule (2-202); Course of Dealing (2-209); Usage of Trade; and Course of Performance (2-208).  But, these are exclusive rules, as other UCC provisions and general contract law may be applicable.

1.
Parole Evidence Rule.  Provides that if the terms of a contract set forth in a writing are intended as the parties' final expression, these terms cannot be contradicted by prior or contemporaneous agreements, but can be explained or supplemented by:

a.
Course of dealing, course of performance, or coverage of trade practices and customs.

b.
Consistent additional terms, unless the court finds the original writing to be a complete and exclusive statement of the terms (this is the Williston Rule).

2.
Course of Dealings.  Refers to prior conduct between the parties to a transaction which fairly establishes a common basis of their understanding.

3.
Usage of Trade.  A practice or method of dealing, having a regular observance in place, vocation or trade, so as to justify expectation that it will occur again.

4.
Course of Performance.  Conduct undertaken regularly when the sale involves repeated occasions to perform, and others know and can object.  If a party knows and does not object, this is relevant in interpreting the agreement, as it may be considered a waiver.

5.
Determining Priority of Means of Interpretation where inconsistency exists.  In order of importance:


a.
Express Terms.


b.
Course of Performance (individual relationships).


c.
Course of Dealings.



d.
Usage of Trade.

B.
Conditions of Performance. Here, the focus is on both the seller's and the buyer's obligation, as either could fail to perform.

1.
Seller's obligation to tender and deliver the goods may be via common carrier or by seller's own means.

a.
Non-common carrier (seller's own means) (2-503).  Seller required to put goods at buyer's disposition and give the buyer reasonable notification that seller is holding the goods.  The goods must be made available (tendered) at a reasonable time and held for a reasonable time.

b.
Common Carrier.  Seller's obligation will depend upon whether the goods are to be delivered to the carrier only, or if seller is obligated to deliver them to a particular destination (using common carrier).

1)
For Delivery to Common Carrier (2-504).  Seller must deliver to carrier; get a bill of lading as required; and notify the buyer.  Failure to notify buyer or get a bill of lading is grounds of rejection only if the loss or delay is material.

2)
For Delivery to Specific Destination (2-503).  Same as delivery to common carrier, except seller must provide the documentation that will give the buyer a negotiable document of title to cover the goods.

c.
Delivery terms may be FOB destination or FOB factory, and whatever the terms, they will dictate which party will share any losses in shipment.  See Allocation of Risk, below.



2.
Buyer's obligation is basically one of paying for and inspecting the goods.

a.
Payment (2-511).  Buyer required, absent agreement, to pay for goods before seller tenders same.  Buyer can pay by check unless legal tender specified, and the check is conditional upon it being honored by the bank upon due presentment.

b.
Inspection (2-513).  Buyer normally has duty to inspect goods before payment in any reasonable place, time, and manner.  But, for COD goods, buyer cannot inspect before payment.

C.
Allocation of Risk (2-209, 210).  Depends upon the type of delivery, and if there is a breach.

1.
Allocating Risk of Delivery.

a.
Common Carrier, FOB Factory (2-509).  Here, there is no particular destination, and risk passes to buyer when delivered to common carrier.

b.
Common Carrier, FOB Destination.  With a particular destination, risk only passes to buyer when he is able to take delivery of the goods from the carrier.  Buyer would have to claim against seller for a material loss or delay, who would have a claim against the carrier for equal amount.

c.
Non-Common Carrier (Seller's own Means).  If seller is a merchant, risk passes to buyer upon his receipt of the goods.  If seller is not a merchant, risk passes to buyer on the tender of delivery. 
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