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PROPERTY

I.
REAL PROPERTY:

A.
Definition:  Real property is immovable and consists of land, buildings, subsurfaces, air rights, plant life, vegetation, and fixtures.

B.
Types of Real Property:

1.
Land includes:

a.
the soil on the surface of the earth.

b.
the natural and artificial structures that are attached to that land.

2.
Subsurface and air rights include:

a.
all of the natural resources under the surface of that land.

b.
much, but not all of the air space above that land.

3.
Plant life and vegetation are:

a.
both natural and cultivated crops.

b.
considered personal property when they are sold apart from the land.

4.
Fixtures:  (see under Tangible Personal Property:  Acquisiton/Transfer).

C.
Ownership Interest in Real Property—estates in land:

1.
Ownership of real property is an abstract concept that cannot exist independently of the legal system; therefore, the legal system must recognize certain duties and rights that constitute the ownership of land.

2.
Ownership may be viewed as a bundle of rights which are contained in two basic areas:

a.
the rights of possession.

b.
the rights of disposition—sale, gift, rental, lease, etc.

3.
Character of property ownership:

a.
duration:  A property interest may be created to last indefinitely or infinitely or to terminate at a given time or upon the occurrence of some event.

b.
extent of interest held by the owner:  A property owner may have full ownership or may have a more limited interest such as merely a right to possess the property or to receive the income from it.

c.
time of possession:  Property interests may be split successively with the present right to possession held by one person and the future right to possession (a “future interest”) resting in another.

d.
number of persons concurrently holding possessory interest:  Two or more persons may simultaneously have the right to possess the same property.

4.
Concurrent: (co-ownership).  

a.
Four elements (called unites) are considered in co-ownership:

1)
Time:  all joint tenancy interests must vest at the same time.

2)
Title:  all joint tenants must acquire their interests in the same instrument, such as a deed or will.

3)
Interest:  the interest of each co-owner must be identical.  Thus, fractional shares must be equal and the type and duration of the estate must be the same.

4)
Possession:  all joint tenants have an undivided interest in the property and an equal right to possess the entire property subject to the rights of the other co-tenants.

b.
rights/duties among co-tenants:

1)
right to profits:  per statute of Anne, co-tenants must account to each other for rents and profits, less any expenses.

2)
ouster:  An excluded tenant has a cause of action to regain possession by himself.

3)
partition:  The court will generally only partition in kind.  Each tenant has an absolute right to unilaterally petition in a court of equity.

4)
fiduciary duty:  Exists among co-tenants, but one tenant cannot be an agent for another.

c.
tenancy in common:

1)
Tenancy in common exists when two or more persons own an undivided fractional interest in property.

2)
Upon one tenant’s death, that interest passes to his or her heirs.

3)
Requires only the unity of possession.

d.
joint tenancy with the right of survivorship:

1)
Joint tenancy in common exists when two or more persons own an undivided interest in property.

2)
Upon one tenant’s death, that interest passes to the remaining joint tenants, not to the heirs of the deceased joint tenant.

3)
Requires all four of the unites.

e.
tenancy by the entirety:

1)
Tenancy by the entirety is usually created by a conveyance to a husband and wife.

2)
Niether spouse is able to transfer his or her interest during his or her life.

3)
Is converted to a tenancy in common during a divorce.

f.
community property:

1)
Community property applies only in AZ, CA, ID, LA, NV, NM, TX, WA, and WI.

2)
Each spouse technically owns an undivided one-half interest in the property.

3)
This type of ownership applies to most personal property acquired by the husband and/or wife during the course of the marriage.

5.
Possessory Interests:

a.
freehold estates:

1)
Estates are the rights of ownership in real property and are classified according to their nature, interest, and extent.

2)
Estates in fee:

a.
The fee simple absolute:

i)
gives the owner the greatest aggregation of rights, privileges, and power possible.

ii)
is limited to a person and his or her heirs.

iii)
is assigned forever without limitation or condition.

iv)
is potentially infinite in duration.

v)
gives the owner the rights of exclusive possession and waste—the right to use the land without replenishing what is used.


b.
The fee simple defeasible:

i)
is a fee simple absolute that can end if a specified condition or event occurs.

ii)
allows the original owner to retain partial ownership.

iii)
Conveyance stipulates that the property involved must be used in a specific manner.  As long as that stipulation is adhered to, the new owner holds full ownership rights.  If that stipulation is negated, the land reverts back to the original owner.

iv)
may be lost in the following three ways:

v)
fee simple determinable:

a)
is automatically terminated if a certain event occurs or does not occur.

b)
its future interest is the grantor’s possibility of reverter.

vi)
fee simple subject to condition subsequent:

a)
terminates only by an affirmative act of the grantor and only if a right of entry has been reserved.

b)
Its future interest is a right of entry for condition broken.

vii)
fee simple subject to an executory interest:  is created like the other two fee simple estates, except a third party gets the estate and no right of entry must be reserved in this third party.

c.
The life estate:

i)
is an estate that lasts for the life of some specified individual--the life tenant.

ii)
gives the life tenant fewer rights of ownership than does the fee simple defeasible.

iii)
allows the life tenant to use the land provided no waste (injury to the land) is committed.

iv)
allows the life tenant to mortgage the life estate, create liens, easements, and leases; however, none of these can extend beyond the life of the tenant.

v)
allows the future interest holder of the land to come onto the land to protect his future interest.

vi)
doctrine of waste:








a)
is life estate owner's main duty.

b)
is that of preventing voluntary (where the tenant acts) or permissive (where the tenant fails to act to save) waste.

vii)
taxes and mortgage:

a)
present estate holder pays interest or can pay principle and get a claim for reimbursement.

b)
future interest holder pays principle on the mortgage.




b.
nonfreehold estates:





1)
are most commonly seen in a LANDLORD/TENANT relationship.






2)
are possessory real estate treated for some purposes as personal property.




3)
transfer the right to possession for a specified period of time.

4)
gives the lessee (tenant) the qualified (by the right of the lessor (landlord) to enter upon the premises to assure that no waste is being committed) right to exclusive possession.





5)
tenancy for years:

a)
is created by express contract (which can sometimes be oral) by leasing the property for a specified period of time.

b)
terminates at the end of the period specified in the lease; thus, when the lease ends (without notice), possession of the land reverts to the lesssor.





6)
tenancy from period to period:

a)
creates a lease that does not specify how long it is to last but does specify that rent will be paid at certain intervals.

b)
is automatically renewed for another rental period unless property terminated.

c)
can be terminated by either the landlord or the tenant by giving one period's notice to the other party.





7)
tenancy at will:

a)
is the lease of property "for as long as both the lessor and lessee agree."

b)
allows either party to terminate the tenancy at will.





8)
tenancy by sufferance:






a)
is the wrongful possession of land by a tenant.

b)
occurs when one of the other "tenancies" ends and the tenant continues to retain possession of the property without the owner's permission.





9)
termination:

a)
As long as a tenancy exists, a landowner can collect rent in full, regardless of whether the premises are actually occupied by the tenant.

b)
Thus, when a tenant wrongfully abandons the premises and refuses to pay rent, the landlord can permit the premises to remain vacate, refuse to recognize the attempted surrender by the tenant, and bring a lawsuit to collect the rent as it comes due.




c.
future interests:

1)
Future estates consist of estates that may or will become possessory in the future.

2)
Many estates are accompanied by residuary interests (future interests) that take form as reversion, a possibility of reverter, or a power of termination.

3)
When a grantor owns a fee simple estate in land and conveys an estate to another with a duration that is less than the duration of the estate that the grantor owns, there is an undisputed residue remaining in the grantor.  That undisputed residue is called a reversion.

4)
A possibility of reverter is a future interest in the favor of the grantor that is contingent on the happening of the event named in the conveyance.

5)
If the future interest is not retained by the grantor, then it is called either a remainder or an executory interest.

a)
A remainder occurs upon the natural termination of a preceding estate--such as a life estate.

b)
An executionary interest takes affect either before or after the natural termination of a preceding estate.



6.
Nonpossessory interests:




a.
easements and profits:

1)
An easement is the right of one person to make use of another person's property without taking anything from it.

2)
A profit is the right to go on land in the possession of another and take away some part of the land itself or some product of the land.





3)
An easement (or profit) appurtenant:

a)
arises when the owner of one piece of land has the right to go onto (or remove things from) an adjacent piece of land owned by another.

b)
An easement (or profit) appurtenant always involves two neighboring pieces of land owned by two different persons.

4)
An easement (or profit) in gross exists when the right to use or take things from another's land is not dependent upon the owner of the easement or profit also owning an adjacent tract of land.





5)
effect of sale of property:

a)
When a piece of property that is benefited by an easement or profit appurtenants sold, the property carries the easement or profit along with it.

b)
When a piece of land that has the burden of an easement or profit appurtenant is sold, the new owner must recognize its existence only if he or she knew or should have known of it or if it was recorded in the appropriate office of the county.





6)
creation of an easement or profit:

a)
Easements and profits can be created by deed or will, implication, necessity, or prescription.

b)
Creation by deed or will involves the delivery of a deed or disposition in a will by the owner of an easement stating that the grantee (the person receiving the profit or easement) is granted the rights in the easement or profit that the grantor had.

c)
Creation by implication occurs when the circumstances surrounding the division of a piece of property imply its creation.

d)
Creation by necessity does not require division of property for its existence.

e)
Creation by prescription arises when one person uses another's land for a period of time equal to the statute of limitations for recovery of property and the owner of the land does not object to the use of the land for the required period of time.

7)
termination of an easement (or profit):

a)
surrender:  The easement (or profit) can be deeded back to the owner of the land that is burdened by it.

b)
abandonment:  The owner of an easement or profit can abandon it and create evidence of his or her intent to relinquish the right to use it.

c)
merger:  When the owner of an easement or profit becomes the owner of the property burdened by it, then it is merged into the property.

d)
prescription:  The owner of the burdened land can block the use of easement in an open, continuous, hostile, uninterrupted manner and with claim of right.

e)
estoppel:  The easement holder says he has abandoned the easement, does not, and the burdened estate holder relied upon the expression of abandonment.  When the easement holder changes his position, he may be found to have terminated his claim to the easement via estoppel.




b.
licenses:

1)
A license is the revocable right of a person to come onto another person's land.

2)
It is a personal privilege that arises from the consent of the owner of the land and that can be revoked by the owner.

II.
PERSONAL PROPERTY:

A.
Definition:  Personal property is everything which is not land, attached to the land, or attached to structures which are attached permanently to the land.

B.
Types of Personal Property:


1.
Tangible Personal Property:



a.
Acquisition/Transfer:




1)
Original Acquisition:





a)
At any given time, certain tangible objects may not be owned by anyone.

b)
Title to unowned goods may be acquired by original acquisition by taking possession.




2)
Purchase:

a)
Purchase is the act of acquiring personal property through the sale of an article by a "seller" to a "buyer."

b)
A sale is a contract that, by its terms, transfers title to goods from a seller to a buyer for a price.

3)
Production:  Production--the fruits of labor--is another means of acquiring ownership of personal property.




4)
Gift:

a)
A gift is a transfer of property which is not supported by legally sufficient consideration.





b)
The requirements of an effective gift:






i)
delivery:

a)
Physical delivery is the most obvious and the most common type of delivery.

b)
Constructive or symbolic delivery takes place when physical delivery is impractical or impossible.  While constructive delivery does not confer actual possession of an object it is seen as equivalent to acts of physical delivery.

c)
Effective delivery requires giving up complete dominion and control (ownership rights) over the gift

ii)
donative intent:  Donative intent is determined from the language of the donor and the surrounding circumstances.

iii)
acceptance by the donee:  Acceptance by the donee is generally assumed.





c)
Gifts Inter Vivos and Gifts Causa Mortis:






i)
Gifts inter vivos are made during the life time of the donor.

ii)
Gifts causa mortis are made when imminent death is anticipated.  The donor must die of the expected disease or illness for the gift to be delivered to the donee.




5)
Will or inheritance:

a)
A will is the final declaration of the disposition that a person desires to have made of his or her property after death.





b)
An inheritance is that part of the deceased's property awarded to the heir.




6)
Accession:

a)
Accession occurs when someone adds value to a piece of personal property by either labor or materials.





b)
Ownership can be an issue in the following two cases:






i)
When a party has wrongfully caused the accession.

ii)
When the materials added or labor expended greatly increase the value of the property or change the identity of the property.




7)
Confusion:

a)
Confusion is the commingling of goods such that one person's personal property cannot be distinguished from another's.

b)
Fungible goods (goods of which each particle is identical to every other particle, such as grantor oil) are most frequently involved in confusion disputes.

c)
If one of the parties in a confusion dispute willfully or wrongfully caused the confusion of property, the innocent person acquires title to the total.

d)
The above rule does not apply when confusion occurs by:






i)
agreement






ii)
honest mistake






iii)
the act of a third party 

e)
If any of the above three events occur, the owners all share ownership equally as tenants in common.




8)
Finding mislaid property:

a)
Property that has been placed somewhere by the owner voluntarily and then inadvertently forgotten is mislaid property.

b)
Whenever mislaid property is found, the owner of the place where the property is found, not the finder of the mislaid property, becomes the caretaker of the property because it is highly likely the true owner will return to claim his property.




9)
Finding lost property:





a)
Property that is not voluntarily left and forgotten is lost property.

b)
The finder of the lost property can claim title to the property unless the true owner appears and claims his lost property.

c)
If the original owner of lost property makes no further attempt to locate the lost property, he is seen as abandoning that property.

 


10)
Finding abandoned property:

a)
Property that has been discarded by the true owner with no intention claiming title to it is abandoned property.

b)
Anyone who finds abandoned property acquires title to it and has as good a claim upon that property as the whole world, including the original owner.



b.
Ownership:  (see "ownership" under REAL PROPERTY, above).



c.
Fixtures:

1)
A fixture is personal property that, by virtue of its attachment to some form of real estate, has legally become part of that real estate.

2)
Typical fixture disputes are usually classified as either "common stem" or "divided" disputes.





a)
Common stem ownership:

i)
The annexor originally owns both the fixture and the land to which it is annexed.

ii)
The criteria for determining whether a piece of personal property has become a fixture is three-fold:

a)
A fixture is determined by actual annexation of the personal property to the land.

b)
A fixture is determined by the appropriation or adaption of the personal property to the use or purpose of the realty to which that personal property is connected.

c)
A fixture is determined the intention of the annexor to make the personal property a permanent part of the land.

iii)
In resolving the basic issue of intent, certain important factors are considered.

a)
The mode and degree of annexation usually provides the strongest guidance toward determining intent.  A piece of personal property which cannot be removed without substantial damage to either that piece of property or to the premises to which it is attached is seen as a fixture.  Thus, the original owner is seen as intending that the piece of personal property to stay with the land.

b)
The extent to which the article is specially adapted to the premises can establish that article as a fixture even though the degree of annexation is slight or nonexistent.

c)
The time and place the case arises introduces societal standards which prevail at a given time or in a given place.




b)
Divided ownership:

i)
Divided ownership arises when one party fixes a piece of his personal property to the land of another party.

ii)
If the relationship of the parties is one of private tenant/landlord, the court usually assumes that the tenant did not intend his personal property to become part of the land.

iii)
If the relationship of the parties is one of business lessor/lessee the court has trade fixtures, which allows the tenant to remove his personal property even though it was affixed to the land.






iv)
Limitations on the right of removal do exist:

a)
The parties of the lease may state their intent as to the pernancy of the personal items attached to the land.  The court will usually honor such stated intent.

b)
The court may draw the distinction between personal property affixed to further the tenant's particular needs and that which amounts to a permanent improvement of the lessor's premises.

c)
The tenant must generally remove his personal property during the term of the lease.  Thus, he will not disturb subsequent tenants by reentry of property.

2.
Intangible personal property:




a.
Definition:

1)
Intangible, personal property represents some set of rights and duties, but it has no real physical existence.

2)
Examples of intangible personal property include securities, insurance policies, contracts, promissory notes, chattel mortgages, and intellectual property.




b.
Intellectual property:





1)
Patents:

a)
Definition:  a grant of the exclusive right to make, use, and sell an invention for a term of years.






b)
Types of patents:

i)
A utility patent is granted to a person who invents or discovers "any new or useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof."

ii)
A design patent is issued for and concerns the appearance of a manufactured article rather than its use or operation.

iii)
A plant patent is issued to a person who cultivates and develops a new, hybrid plant which does not naturally occur.






c)
Property rights of the patent holder:

i)
The holder of an utility patent or a plant patent has the exclusive right to make, use or sell the invention in this country or seventeen years.

ii)
The holder of a design patent has the exclusive right to make, use or sell the invention in this country for fourteen years.

2)
Copyrights:






a)
A copyright is the exclusive right to produce a creative work

b)
The critical criterion for determining copyrightability is whether or not the person applying for the copyright is the true author.

c)
The Copyright Act of 1976 lists seven different categories which illustrate the types of materials that qualify for copyrights:







i)
literary works







ii)
musical works







iii)
dramatic works







iv)
pantomime and choreographic works







v)
pictorial, graphic, and sculptural works







vi)
motion pictures







vii)
sound recordings






d)
In 1980, the Act was amended to include computer programs.






e)
Securing a copyright:







i)
A copyright is not granted by the federal government.

ii)
The author of an origianl piece of work automatically secures a copyright as soon as he produces his work in any form which can be reproduced.






f)
Property rights of the copyright holder:







i)
the right to reproduce the work







ii)
the rigth to prepare derivative works based on the copyrighted work







iii)
the right to public distribution of copies of the work







iv)
the right to public performance of the work







v)
the right to public display of the work





3)
Trademarks:

a)
A trademark is a word or symbol used in marketing to identify the source of a product.






b)
Types of marks:

i)
A trademark is a word, symbol, or name used to identify and distinguish goods.

ii)
A service mark is used in the sale and advertising of services rather than products.

iii)
A collective mark is used by a collective group to identify the goods or services of that group.

iv)
A certification mark bespeaks a certain quality, material, or origin from a certain region.






c)
Rights of the owner of a mark:







i)
The owner of a mark has the right to license its use.

ii)
The owner of a mark may completely assign that mark to other persons and businesses.





4)
Infringement:






a)
Infringement is "the unauthorized use of intellectual property."

b)
Patent infringement entails the "unauthorized manufacture, sale, or use of a patented invention."

c)
Copyright infringement includes the "verbatim copying or copyrighted work and copying the work in a substantially similar manner."

d)
Mark infringement is the "use of a mark that is so similar to another's mark that purchasers are likely to be confused as to the source of the goods or services."

III.
BAILMENTS:


A.
Definition:

1.
formed by the delivery of personal property, without transfer of title, by one person (bailor) to another (bailee), usually under an agreement for a particular purpose.

2.
Upon completion of the purpose, the bailee is obligated to return the bailed property to the bailor, to a third party, or to dispose of the property as directed.

3.
distinguished from a sale or gift in that possession is transferred without a passage of title or intent to transfer title.


B.
Elements of Bailment:



1.
Personal Property Requirement:




a.
involves tangible personal property, i.e. jewelry, cattle, or automobiles.

b.
involves intangible personal property, i.e. promissory notes and shares of corporate stock.



2.
Delivery of Possession:




a.
means transfer of possession of property to the bailee in such a way that:





1)
The bailee is given exclusive possession and control over the property.





2)
The bailee knowingly accepts the personal property.




b.
Involuntary bailments do not meet the second of the above two requirements.




c.
physical delivery:





1)
bailor has physically released his property.





2)
bailee has physically possessed another's property.




d.
constructive delivery--bailment without physical delivery:





1)
substituted or symbolic delivery.

2)
What is physically delivered to the bailee is not the actual property bailed, but something so related to the property that the requirement of delivery is satisfied.



3.
The Bailment Agreement:




a.
can be expressed or implied.

b.
presupposes that the bailee will return the identical goods originally given by the bailor.




c.
cases wherein only equivalent property must be returned:





1)
bailments of fungible goods (uniform identical goods).





2)
agreements wherein the bailee has the option to purchase the bailed goods.


C.
Ordinary Bailments:



1.
Bailments for the Sole Benefit of the Bailor:

a.
bailee takes delivery of personal property for safekeeping as a favor to the bailor, a bailment for the sole benefit of the bailor is in effect.




b.
gratuitous bailment for the convenience and benefit of the bailor.




c.
bailee is expected to use only slight care to preserve the bailed property.



2.
Bailments for the Sole Benefit of the bailee:

a.
a loan of personal property to the bailee solely for that person's convenience and benefit.





b.
bailee must use great care to preserve the bailed items from damage.

3.
Bailments for the Mutual Benefit of the Bailee and the Bailor (Contractual Bailments):
a.
involve some form of compensation between the bailee and the bailor for the service provided.




b.
need not involve the payment of a fee.




c.
require only that both the bailor and bailee receive a benefit.




d.
duty of care:  reasonable care.


D.
Rights and Duties of a Bailee:



1.
Rights of the bailee:




a.
right of possession:





1)
temporary control and possession of property is the basis of bailment.





2)
duration of possession may be either specified or unspecified.




b.
right to use bailed property:





1)
depends upon the terms of the bailment contract.

2)
depends upon how necessary it is to have the bailed property at the bailee's disposal in order to carry out the ordinary purpose of the bailment.




c.
right of compensation:





1)
as provided for in the bailment agreement.

2)
reimbursed for costs and services rendered in the keeping of the bailed property.

3)
bailee may place a possessory lien (artisan's lien) on the specified bailed property until he or she has been fully compensated.

d.
right to limit liability:  bailees have the right to limit their bailment liability by type of risk or by monetary amount as long as:





1)
the limitations are called to the attention of the bailor.

2)
the limitations are not against public policy, i.e. exculpatory clauses which limit the person's wrongful acts are quite often held illegal in bailments.



2.
Duties of the bailee:




a.
based upon a mixture of tort and contract law.

b.
duty of care:  (see above under ORDINARY BAILMENTS:  Bailments for the Benefit of:).




c.
duty to return bailed property:

1)
bailee must normally return the identical undamaged goods (unless they are fungible).

2)
usually a contractual duty and the failure to relinquish is normally seen as a breach of contract.

d.
delivery of goods to the wrong person:

1)
bailee must be satisfied that the person:  to whom the goods are being delivered is the actual owner or has authority from the owner to receive the goods.

2)
Should the bailee deliver in error, especially if he knows that the person does not meet the above criteria, the bailee may be liable for conversion or mis-delivery.




e.
presumption of negligence:

1)
When the damage to goods is normally of the type that results only from someone's negligence, and when the bailee had full control of the goods, it is assumed that the bailee acted negligently.





2)
Negligence is seen as the failure to exercise appropriate care.


E.
Rights and Duties of a Bailor:



1.
Rights of a bailor:

a.
The property will be protected with reasonable care while in the possession of the bailee.

b.
The bailee will utilize the property as agreed in the bailment agreement (or not at all).

c.
The property will be relinquished at the conclusion of the bailment according to directions given by the bailor.




d.
The bailee will not convert (alter) the goods except as agreed.

e.
The bailor shall not be bound by any bailee limitations of liability unless such are known and are enforceable by law.

f.
Repairs or service on the property will be completed without defective workmanship.



2.
Duties of the bailor:

a.
In a mutual benefit bailment, the bailor must notify the bailee of all known defects and any hidden defects that the bailor could have discovered with reasonable diligence and proper inspection.

b.
In bailments for the sole benefit of the bailee, the bailor must notify the bailee of any known defects.



3.
Termination of the bailment:




a.
Bailments for a specific term end when the stated period lapses.

b.
When no duration is specified, the bailment can be terminated at any time by any one of the following events:





1)
The mutual agreement of both parties.





2)
A demand by either party.





3)
The completion of the purpose of the bailment.





4)
An act by the bailee that is inconsistent with the terms of the bailment.





5)
The operation of the law.

F.
Special Bailments:



1.
Common carriers:




a.
publicly licensed to provide transportation services to the general public.

b.
distinguished from private carriers that operate transportation facilities for a select clientele.

c.
The delivery of good to a common carrier creates a bailment relationship between the shipper (bailor) and the common carrier (bailee).

d.
This bailment relationship is a mutual benefit bailment in which the common carrier must uphold a standard of care based on strict liability (absolute liability, regardless of negligence, for all loss and damage).




e.
common law exceptions to strict liability:





1)
An act of God.





2)
An act of a public enemy.





3)
An order of a public authority.





4)
An act of the shipper.





5)
The inherent nature of the goods.

f.
shipper's loss:  shipper bears any loss occurring through its own faulty or improper crating or packaging procedures.

g.
connecting carriers:





1)
shipper can collect from the original carrier or any connecting carrier.





2)
the last carrier is presumed to have received the goods in good condition.



2.
Warehouse companies:




a.
provide storage of property for compensation.

b.
professional bailees whose responsibility differs from the ordinary bailee in the following two aspects:





1)
is empowered to issue documents of title, in particular, warehouse receipts.

2)
are subject to an extraordinary network of state and federal statutes and Article 7 of the U.C.C.




c.
are liable for loss or damage to property resulting from negligence.




d.
have a duty of reasonable care.



3.
Innkeepers:

a.
has a duty of care of strict liability with respect to property brought into the rooms by quests (who are seen as travelers).

b.
do not have the above duty of care toward lodgers (who are seen as a permanent resident of the hotel or inn).




c.
statutory changes:

1)
can avoid strict liability for loss of guest's property by providing a safe in which to keep them.

2)
Should the guest suffer the loss or damage of property he could have placed in the safe, the innkeeper will not face strict liability.

IV.
RELATIONSHIP OF THE LANDLORD AND TENANT:  (see nonfreehold estates above, under REAL PROPERTY).

A.
Rights and Duties of the Landlord:



1.
warranty of possession:




a.
The landlord warrants that the premises will be leased to only one tenant at a time.

b.
The landlord warrants that the premises will be available for occupancy at the time agreed upon.




c.
liability for personal injuries:

1)
general rule is that the tenant must inspect the premises because the landlord has NO duty to maintain leased premises.





2)
landlord has duty to inform of dangerous conditions.





3)
landlord has duty to maintain and is liable for injuries in common areas.

4)
landlord is liable for injuries due to defective condition in a premise leased for use by general public (public building exception).

5)
landlord is liable for injuries in a furnished premise with a short-term lease (summer cottage exception).




d.
covenant of quiet enjoyment:

1)
The landlord promises that the tenant will enjoy the possession of the premises in peace and without disturbance.

2)
If the landlord fails to perform his responsibilities and the property deteriorates so the tenant is unable to gain enjoyment from the property, the tenant is seen as being constructively evicted.






a)
the tenant is released from his obligations relative to the lease.






b)
tenant must move out to prove his claim.






c)
court will decide whether the tenant was justified.



2.
implied warranty of habitability:




a.
The landlord warrants the residential property to be habitable.




b.
The landlord must repair and maintain the structure and its common areas.




c.
remedies for tenant should the landlord neglect his responsibilities:





1)
damages





2)
repair and deduct





3)
rent abatement





4)
rescind the lease




d.
tenant's remedies for termination of essential services:





1)
damages





2)
get new service and deduct cost





3)
seek substitute housing


B.
Rights and Duties of The Tenant:



1.
Tenant's obligation to pay:




a.
The tenant has an implied obligation to pay reasonable rent to the landlord.

b.
If the express promise to pay is not in the lease, the tenant is obligated to pay only rent that is reasonable and only at the end of the term.




c.
assignment:

1)
An assignment of a tenant's lease to another is an agreement to transfer all rights, title, and interest in the lease to the assignee.

2)
A tenant does not end his or her liabilities on a lease upon assignment.  If the assignee fails to pay, the landlord can look to the original tenant for compensation.




d.
subleasing:





1)
involves a partial transfer of the original tenant's rights to the property.

2)
does not relieve the original tenant of any obligation owed under the lease to the landlord.



2.
Unnatural termination:

a.
destruction of the premises and the obligation to pay rent:  If the building burns down, the renters are not continuously liable to the landlord for the payment of rent.




b.
re-lease:  the tenant decides to buy the property.




c.
surrender:  the tenant transfers back his interest.

d.
abandonment:  by tenant; the landlord must make a reasonable effort to mitigate his losses by finding a new tenant.


C.
Co-ownership:  (see "concurrent ownership" under PERSONAL PROPERTY).



1.
tenancy in common:



2.
joint tenancy:



3.
tenancy by the entirety:



4.
community property:

V.
REAL ESTATE TRANSACTIONS:

A.
Ownership of real estate may be transferred by many avenues, the most common of which is sale/purchase.


B.
Gifts:  (see above under PERSONAL PROPERTY:  acquisition/transfer).

C.
Will or Inheritance:  (see above under PERSONAL PROPERTY:  acquistition/transfer).


D.
Eminent Domain:



1.
is the condemnation power of the government to take land for public use.

2.
gives the government the right to acquire possession of real estate in the manner directed by the Constitution and the laws of the state whenever the public interest requires it.

3.
demands that the court establish the fair value of the land so that just compensation may be made to the owner.


E.
Adverse Possession:



1.
is a means of obtaining title to land without a deed being delivered.

2.
exists when one person possesses the property of another for a sufficiently long statutory period of time; resulting in the adverse possessor acquiring title to the land.



3.
elements of adverse possession:





a.
The possessor must take sole physical occupancy of the property.




b.
The possessor must occupy the land for all to see.

c.
The possessor must occupy the land continuously and peaceably for the required period of time.

d.
The possessor must claim the property against the whole world, he or she cannot live on the property with the owner's permission.


F.
Sale/Purchase of Real Estate:



1.
conveyance by deed:

a.
A deed is a writing signed by an owner of property by which title to it is transferred to another.




b.
Requirements of a valid deed:





1)
The names of the buyer (grantee) and seller (grantee).





2)
Words evidencing an intent to convey.





3)
A legally sufficient description of the land.





4)
The grantor's (and usually the spouse's) signature.





5)
Delivery of the deed.




c.
Types of deeds:





1)
General warranty deed:

a.
Warrants the greatest number of things and thus provides the most extensive protection against defects of title.






b.
Includes the following elements:

i)
A covenant of seisin and a covenant of the right to convey warrant that the seller has title and the power to convey the estate that the deed describes.

ii)
A covenant against encumbrances guarantees that the property being sold or conveyed is not subject to any outstanding rights or interests that will diminish the value of the land, except as stated.

iii)
A covenant for quiet enjoyment guarantees that the grantee or buyer will not be disturbed in his or her possesion of the land by the grantor or any third persons.





2)
Special warranty deed:

a.
warrants only that the grantor or seller has not previously done anything to lessen the value of the real estate.

b.
If the special warranty deed discloses all liens or other encumbrances, the seller will not be liable to the buyer if a third person subsequently interferes with the buyer's rights.





3)
Quitclaim deed:






a.
conveys to the grantee whatever interest the grantor owns.






b.
provides the buyer with the cause to sue the seller.

4)
grant deed (bargain and sale deed):  carries with it an implied warranty that the grantor either owns the property being transferred or has not previously encumbered it or conveyed it to someone else.




d.
Recording statutes:

1)
provide prospective buyers with a way to check whether there has been an earlier transaction relative to a particular piece of real estate.





2)
There are three basic types of recording statutes:

a.
A race statute provides that a subsequent purchaser must record before an earlier purchaser, but that he or she is protected whether or not he or she has actual notice of this earlier conveyance.

b.
A pure notice statute states that an unrecorded instrument is valid as against any subsequent purchaser without notice, whether or not the subsequent purchaser records prior to the first purchaser.

c.
A notice-race statute protects the subsequent purchaser only if he or she records before the earlier purchaser and he or she takes without actual notice of this earlier conveyance.




e.
Warranty of habitability:

1)
The seller of a new house will guarantee that it will be fit for human habitation regardless of whether any such warranty is included in the deed or contract of sale.

2)
The purchaser only need prove that the home he or she has purchased was somehow defective and prove the damages caused by the defect to recover.



2.
Locating a buyer:




a.
Open listing:

1)
An open listing contract allows the seller to find a buyer herself and/or to hire brokers with nonexclusive rights to sell the property.





2)
The broker who is the first to produce a buyer is entitled to the commission.




b.
Exclusive agency:

1)
The broker with exclusive rights is the only broker who is entitled to a commission from the sale.

2)
The owner can sell the property without the assistance of the broker and does not owe the broker a commission.




c.
Exclusive right to sell:

1)
The broker with the exclusive right to sell is entitled to the commission no matter who sells the property.





2)
Usually lasts for a specified period of time.



3.
Contract of sale:




a.
Elements of a contract of sale:






1)
An identification of the parties.





2)
The description of the land conveyed.





3)
The purchase price.





4)
The signatures.

b.
Often, the sales contract requires the buyer to purchase title insurance--an insurance that protects the buyer in the event that someone is known to have better title.



4.
Title examination:

a.
is an examination of the history of all past transfers and sales of the piece of property in question.

b.
abstract:





1)
lists all of the records relating to a particular parcel of land.





2)
There records are also known as a chain of title.



5.
Obtaining a mortgage:

a.
Mortgages are essentially liens against the property that enable the lender to foreclose and sell the real estate if the borrower fails to make timely payments.

b.
First purchase money mortgage:  The seller or lender supplies the buyer with the money to purchase the house.



6.
Closing:




a.
is the final stage of the sale.

b.
The transaction is closed when the buyer pays the purchase price and the seller delivers the deed to the buyer.

VI.
LAND USE/CONTROL:


A.
Covenants Running with the Land:

1.
A covenant running with the land is an agreement under which a landowner either acquires certain rights or is under certain obligations merely because he or she owns the land that is bound by the covenant.



2.
Four requirements must be met for a covenant running with the land to be enforceable:

a.
The covenant running with the land must be created in a written agreement (covenant).




b.
The parties must intend that the covenant run with the land.




c.
The covenant must touch and concern the land.

d.
The original parties to the covenant must be in privity of estate at the time the covenant is created.

B.
Equitable Servitudes:  are created by an instrument that complies with the Statute of Frauds, an intention that the use of land be restricted, and notice of the restriction to the person acquiring the burdened land.


C.
Zoning:

1.
Zoning is the means by which government controls land use without enacting eminent domain.

2.
If a state law restricts a landowner's property rights too much, the state's regulation will be deemed a confiscation and subject the eminent domain requirements that just compensation be paid.

a.
The state cannot regulate the use of land arbitrarily or unreasonable; there must be a rational basis for the confiscations that the land imposes on property.




b.
The state's regulation of land cannot be discriminatory.




c.
Floating zones:

1)
Under the "floating zone" concept, the amount of land to be used for any one purpose is determined at the outset, but it is not assigned in what otherwise might be an arbitrary manner.

2)
The state decides initially how much land should be designated for each of a variety of particular uses and alter assigns such designations as the landowners request.

 


d.
Variance:

1)
A landowner whose land has been limited by a zoning ordinance to particular use cannot make alternative use of the land unless he or she first obtains a zoning variance.

2)
A landowner must meet three criteria to be entitled to a variance:

a)
The landowner must find it impossible to realize a reasonable return on the land as zoned.

b)
The adverse effect of the zoning ordinance must be particular to the person seeking the variance and not one that has a similar effect on the other landowner within the same zone.

c)
A granting of the variance must not alter the essential character of the zoned area substantially.
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