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Labor and Management Relations
A.
Introduction and Historical Background - In the late 1800’s and early 1900’s, Congress and some states attempted to regulate employers’ conduct and treatment of employees in the areas of hours, wages, and conditions of employment.  However, until the 1930’s, judicial decisions were consistently in favor of the employer’s freedom of contract, based on the Fifth Amendment prohibition against taking life, liberty and property without due process.  In addition, the courts supported the employer’s position by finding that employees breached the employment contract when they struck, that such employees were liable on a tort basis for interference with business relationship, and courts also based some decisions on criminal conspiracy.  In addition, employers could obtain injunctions against strikes and further relied on the U.S. Supreme Court’s decision that union activities constituted combinations in restraint of trade and otherwise constituted anticompetitive activity under Section 1 of the Sherman and under provisions of the Clayton Act.  However, beginning with the Railway Labor Act in 1926, the labor movement continued to gain power and support until the late 1940’s.

B.
The Norris-LaGuardia Act - This Act limited a court’s ability to enjoin labor activities, and made yellow dog contracts illegal.

C.
The Wagner Act - This Act strengthened employees’ rights to organize, bargain collectively, and engage in strikes and other concerted activities by setting forth specific prohibited practices of employers.

D.
The Taft-Hartley Era - In response to a serious of strikes which halted production in several major industries, and because of a growing apprehension about excessive union power, Congress passed the Taft-Hartley Act in 1947.  The law was intended to offset the Wagner Act’s policies and to reduce the number of strikes.  Similar to the Wagner Act, but applicable to unions instead of employers, this law outlines specific prohibited activities of unions.  With respect to the Act’s objective of reducing strikes, it established the Federal Mediation and Conciliation Service to participate in labor negotiations, and it established additional mechanisms and procedures intended to promote dispute resolution.

E.
The Landrum-Griffin Act - This Act was intended to reduce union corruption.  The primary vehicle used to reach such goal is disclosure of the internal political and financial affairs of labor organizations.  The Act also prohibits unions from using coercive methods to obtain members and makes picketing unlawful if done solely for the purpose of recognition or for organizing, rather than for collective bargaining reasons.

F.
The National Labor Relations Board - This agency’s main function is to investigate charges of unfair labor practices, determine whether a formal charge is warranted, then exercise its quasi-judicial function by assigning the matter to an ALJ who makes a decision, based on the briefs and arguments of the parties.  If the judge finds an unfair labor practice, he or she will recommend action to the Board, which may then issue appropriate orders and relief.

G.
Exclusions

1.
Government Employees - Public Employees are excluded from the coverage of these labor laws.  However, the rationale for such exclusion is gradually diminishing and the trend in individual states is to provide the same rights to state employees as are available to all non-public employees.

2.
Managers, Supervisors, Independent Contractors, and Others - Because of the need for a business entity to have agents represent its best interests in management-labor relationships, and because of the inherent bargaining power of upper-level employees, these persons are not entitled to organize or to otherwise rely on the labor laws.

H.
Representation and Collective Bargaining

1.
Selecting a Representative - Employees may organize to join an existing union or may form a new union.  In the case of seeking representation from an existing union, the NLRA (the Wagner Act and Taft-Hartley Act) governs the rights and obligations of the employees, the union, and the employer.  The basic steps of selecting a representative are to form a committee of employees, sign authorization cards to determine if a representation election should be held, petition the NLRB for the right to hold an election (if at least 30% but less than a majority sign the cards), or send a recognition letter to the employer (if more than a majority sign the cards), and, if an election is to be held, conduct the campaign in compliance with the NLRA.

2.
Collective Bargaining - After a representative has been chosen, the employer is required to communicate with that representative for the purpose of collective bargaining for at least one year, and the employees are not allowed to replace the union with a different union during this period.  If the parties are unable to reach an agreement by the end of that one year period, the selections process may begin over again.  Both parties must bargain in good faith during this time.
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